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Criminal Appeal No. 5(S-1) 2022 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 5 (S-1)/ 2022 

  

 Sri Namra Nillove Deka 
     …………………    Appellant. 
 

- Versus – 
     Smti Anulekha Hazarika 

          ……………… Respondent. 

 

A P P E A R A N C E 

For the Appellants  : Sri Sudesh Kr. Singh, Advocate. 

  

For the Respondent   :  Sri Abhijit Bhuyan, Advocate.  

    

Date of Argument  : 27-06-2022. 

 

Date of Judgment  : 07-07-2022. 

 

JUDGMENT 

1.  This is an appeal under section 29 of the Protection of Women from 

Domestic Violence Act, 2005 against the impugned interim order dated 05-

03-2022 passed by Smti. C. Goswami, learned Judicial Magistrate 1st Class, 

Tezpur, Sonitpur in connection with C.R. Case No. 223/2021 with a prayer 

for diminution/ modification of the interim maintenance amount of ₹35,000/- 

for maintenance and ₹15,000/- for alternative accommodation and thus a 

total interim monthly maintenance of ₹50,000/- (rupees Fifty Thousand) 

only. 
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2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that the marriage between the parties was solemnized on 25-11-

2020 at Tezpur as per Hindu Rites and Customs and their marriage was also 

registered under the Special Marriage Act, 1954. At the time of marriage, the 

father and other family members of the aggrieved party/ respondent gave 

various stridhan articles. After the marriage, both parties lived together in 

the shared household of respondent/ appellant. Initially, the relationship 

between the parties were normal but after few days the father of the 

respondent/ appellant started humiliating aggrieved party/ respondent 

mentally and emotionally. The father of the respondent/ appellant started 

giving sexist remarks on the aggrieved party and every time the aggrieved 

party came out of her room, the father of the respondent/ appellant asked 

for three kisses from her by putting forward his cheeks and forced her to 

give him three kisses without her wish and when she reported this to her 

husband the respondent/ appellant, he told her that the behaviour of his 

father was quite normal as such type of things were quite common in his 

family and so there was nothing unusual in it.  

3. It is also submitted that on 13-03-2021 the respondent/ appellant 

suddenly visited Delhi but he never told the aggrieved party where he was 

staying and told her that he needs some space. Thereafter, the respondent 

left Delhi on 17-03-2021 but during his stay in Delhi, he stayed separately in 

some other place. Having no other alternative, the aggrieved party informed 

everything to her parents and then they talked to the respondent/ appellant 

and his father but the respondent/ appellant refused to understand anything. 

Then, aggrieved party came to Tezpur on being insisted by her father-in-law 

and tried to contact the respondent over phone but he did not show any 

interest in talking to her and avoided her completely. It is also alleged that 

all the family members of her husband subjected her torture both mentally 

and emotionally.   

4. It is pleaded that the aggrieved party is a well-educated woman 

having done her Master Degree from University of Delhi and used to earn 

₹42,742/- only per month as salary but due to resignation from her job for 
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the atrocities of the respondents she has loss of earning to a great extent 

and now the aggrieved party has no source of income whereas her husband 

appellant/ respondent earns a handsome salary of ₹3,50,000/- only per 

month from his job and apart from his salary, the respondent/ appellant has 

other source of income for providing consultancy services to other 

companies. Moreover, the father of the respondent is a pensioner having a 

good amount of pension.  

5. On receipt of the said case, notice was issued and accordingly the 

respondent/ appellant appeared before the court and contested the case. 

6.  In the complaint petition, aggrieved person prayed for a number of 

reliefs under the ambit of the Protection of Women from Domestic Violence 

Act, 2005 and has also prayed for interim maintenance from the respondent 

and the learned Magistrate after hearing both sides vide impugned order 

dated 05-03-2022 granted interim maintenance of ₹35,000/- only per month 

and a sum of ₹15,000/- only per month as expenses of alternative 

accommodation to the aggrieved person. 

7. Being highly aggrieved and dissatisfied with the impugned judgment 

and order, the present appeal has been preferred on the following grounds 

amongst others: 

  i) That the learned trial Magistrate has erred in law as well as in fact 

while passing the impugned interim order dated 05-03-2022 in assessing the 

quantum of reliefs granted to the respondent/ aggrieved person. The 

amount is unreasonable and the order granting the same lacks any sort of 

reasoning behind the passing of the order. In any case, the amount allowed 

is exorbitant and needs to be interfered with. 

  ii) That nothing was placed on record to indicate that the 

respondent/ aggrieved person has any particular reason to settle away from 

her parental residence and that she needs an alternative accommodation at 

Tezpur. Considering the fact that she has been living with her parents ever 

since she deserted the appellant, the learned trial court ought not to have 
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granted the interim proposed expenses of alternative accommodation to the 

tune of ₹15,000/- per month. 

  iii) That the learned trial court failed to appreciate the prima facie 

materials on record regarding the fact that the appellant is looking after the 

entire expenses of his parents. Considering the fact that his parents are 

going through several health issues and the appellant is single handedly 

taking care of such finances, a major chunk of his salary/ earnings goes 

towards such medical expenses. 

  iv) That on perusal of the affidavit of assets & liabilities filed by the 

respondent/ aggrieved person it clearly reveals that she is educationally 

qualified and has an MA degree from Delhi University as well as a Diploma in 

traditional mandarin language from National Taipei University of Education, 

Taipei, Taiwan. It is evident that the learned trial court has not delved into 

the matter in its true perspective and awarded interim maintenance which is 

not only whimsical but totally unreasonable as well. 

  v) That there is nothing to indicate that there was application of 

judicial mind by the learned trial court while passing the impugned interim 

order dated 05-03-2022. 

  vi) That the Hon‟ble Apex Court and several other High Courts have 

deprecated the practice of able bodied and educationally qualified women of 

deliberately giving up their jobs in order to seek compensation/ maintenance 

from their spouses. The Hon‟ble Courts have further held that litigants 

should be deterred from the growing tendency of „milking out the adversary, 

who happens to be a spouse‟. It is further held that a lady, who is fighting 

matrimonial litigation, cannot be permitted to sit idle and to put her burden 

on her husband for demanding pendente-lite maintenance from him during 

the pendency of such matrimonial petition. But the learned trial court not 

having noted the same, renders the impugned order dated 05-03-2022 

unreasonable & whimsical. 

  vii) That the impugned interim order suffers from many vices of 

unreasonableness and therefore, it is liable to be set aside. 



Page 5   

 

Criminal Appeal No. 5(S-1) 2022 

 

8. Point for determination: 

  “Whether the impugned interim order dated 05-03-2022 

passed by learned trial court inflicted with material illegality and 

irregularity and failed to exercise jurisdiction vested on it in right 

perspective requiring interference by this court in this appeal ?”    

Discussion, Decision and Reasons thereof : 

9. I have heard the learned lawyers appearing for both sides. 

10. Learned Senior counsel Sri Sudesh Singh appearing for the appellant 

assiduously assailed the impugned interim order of the learned trial court 

contending inter alia that the order of the learned Magistrate is inflicted with 

many vices including non-application of mind and casual approach into the 

matter of granting interim maintenance which has far reaching impact not 

only on the monetary front but also affects the mental state of the appellant 

which has negative impacts on his life. 

11. It is contended that learned Magistrate while passing the impugned 

interim order dated 05-03-2022 failed to understand the serious impact on 

the financial and mental aspect of the appellant and mechanically granted 

₹35,000/- pm for maintenance and ₹15,000/- pm for alternative 

accommodation total ₹50,000/- (Rupees Fifty Thousand) only per month. 

12. It is further contended that while passing the impugned interim order 

learned Magistrate also did not consider the exact source of income of the 

appellant and passed the impugned order without considering the source of 

income and assets & liabilities of both sides. 

13. Learned counsel for the appellant also contends that appellant has no 

such income as has been projected by the respondent. Moreover, the father 

of appellant has been suffering from severe diabetes and he had recently 

undergone bypass surgery and he is required to further undergo complicated 

surgical procedure for Sciatica. The appellant need to bear constant medical 

expenses not only for his father but also for his entire family. On the other 

hand, the respondent herself admitted that she had MA Degree from Delhi 
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University as well as a Diploma in traditional mandarin language from 

National Taipei University of Education, Taipei, Taiwan and she has been 

working for CII (Confederation of Indian Industry). Therefore, the learned 

trial court while passing the impugned order failed to appreciate this vital 

aspect and passed the whimsical and unreasonable order of maintenance of 

₹35,000/- pm for maintenance & ₹15,000/- pm as expenses for alternative 

accommodation of the respondent. 

14. It is the further contention of the learned counsel for the appellant 

that respondent being a qualified woman is not expected to deliberately 

leave the job and seek maintenance from her husband which tendency has 

been discouraged by the court if the society wants progress. Here in the 

instant case, in the face of own income by the respondent who has been 

regularly drawing salary till 21-03-2021 as per her own bank statement 

maintained in the Bank of Maharashtra as well as the Bank statement of her 

account maintained in the State Bank of India shows that she has been 

continuously making financial transaction by way of credit and withdrawal 

etc which shows that she has sufficient income of her own and in the face of 

it, she do not deserve to be granted such large amount of maintenance 

including expenses for her alternative accommodation to the tune of 

₹50,000/- (Rupees Fifty Thousand) only. 

15. On the other hand, learned counsel for the respondent has submitted 

written argument contending inter alia that learned trail Magistrate has 

rightly passed the interim order of maintenance of ₹50,000/- (Rupees Fifty 

Thousand) only to the respondent after due consideration of the income of 

the appellant and lack of income of the respondent and status of her 

husband and there is no fault in the said impugned order because after 

being out of service the respondent is in search of new job and for this, she 

has to stay separately from the house of her in-laws in a suitable rented 

accommodation for which an amount of ₹15,000/- (Rupees Fifteen 

Thousand) only for alternative accommodation cannot be said to be higher in 

the present day context. 
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16. It is further argued that the contention of the learned counsel for the 

appellant that the appellant has been bearing the medical expenses of his 

father and as well as his entire family is false and misleading as the father of 

the appellant is a retired government employee who has his own source of 

income and also a income tax payee. Although, appellant in his affidavits 

along with assets and liabilities shown his total income as ₹5,52,410/- 

(Rupees Five Lakhs Fifty Two Thousand Four Hundred Ten) only the same is 

false. He had more income than what he has submitted. 

17. It is the further argument of the learned counsel for the respondent 

that court should grant monetary relief to the aggrieved woman and children 

adequate, reasonable and consistent with the standard of living of her 

husband and the position he holds in the society. Since, the present 

appellant is the Senior Executive of a multinational company “Shopify 

Commerce Indian Pvt. Ltd.” and holding the post of Senior Partner Manager. 

Moreover, as per FORM 16 for the assessment year 2021-22 his total income 

has shown as ₹88,61,311.00/- (Rupees Eighty Eight Lakhs Sixty One 

Thousand Three Hundred Eleven) only. 

18. It is denied that respondent deliberately leave her job in order to 

secure compensation from her husband but the dominant attitude of the 

appellant and his family members force the respondent to give up her job. 

Therefore, the amount of interim maintenance granted by learned trial court 

is just and reasonable, given the mental and emotional trauma undergone 

by the respondent. It is submitted that respondent has undergone insult and 

humiliation in the house of the appellant in many form and no self esteem 

individual can tolerate such insult and humiliation. 

19. Having considered the forceful contention of the learned lawyers 

appearing for the appellant and the respondent as outlined in the forgoing 

paragraphs, what is crystal clear before this court is that the appellant has 

been serving in a multinational company in a Senior Executive position and 

he has a handsome income as it transpires from the affidavit submitted by 

him in respect of assets and liabilities. The variable pay slip submitted by 

appellant shows that his monthly income is ₹3,33,083/- (Rupees Three Lakhs 
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Thirty Three Thousand Eighty Three) only and as per FORM16 submitted by 

appellant along with his affidavit for the assessment year 2021-22 shows his 

gross annual income of ₹88,61,311/- (Rupees Eighty Eight Lakhs Sixty One 

Thousand Three Hundred Eleven) only. Therefore, irrespective of the 

discrepancies of income of the respondent as pointed out by the learned 

counsel for the appellant, the fact remains that the appellant has a 

handsome source of income. 

20. On the other hand, it is also evident from the documents on record 

that now the respondent is out of job even if it is assumed that at one point 

of time she had served and had her own income but now she is out of 

income. Situated thus, even though, the learned Magistrate while passing 

the impugned order did not specifically mention about her satisfaction/ 

reason of granting ₹35,000/- as maintenance and ₹15,000/- as cost towards 

alternative accommodation but the fact remains that the very source of 

income of the appellant was in the mind of the learned Magistrate while 

passing the interim order. Therefore, non reflection of satisfaction of the 

grounds for granting interim maintenance of ₹50,000/- (Rupees Fifty 

Thousand) to respondent cannot be said to be whimsical, irrational and 

unjust at any rate. The amount of interim maintenance granted by the 

learned Magistrate appears to be just and reasonable given the handsome 

source of income of the appellant and the appellant cannot ran away from 

his responsibility of maintaining his wife by making a reference about the 

source of income of the respondent which is however not clearly established. 

It is seen from the records that now respondent is out of service, therefore, 

she requires an amount for her maintenance which is commensurate with 

the source of income of her husband to live a modest life. As such, this court 

do not find any fault in the impugned interim order of the learned Magistrate 

dated 05-03-2022 in C.R. Case No. 223/2021. 

21. The gender justice and equality principles should not be lose sight of 

in the justice delivery system and court is required to be more gender 

sensitive while dealing with matters involving women in order to achieve the 

goal of gender inequality. A duty is cast upon court to constantly remain 
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alert and afford to protect the interest of women in a honourable and 

dignified way. In the present case, after due consideration of the entire 

factual backdrop of the case, particularly the source of income of the 

appellant and the status of living the respondent enjoyed earlier, the amount 

of interim maintenance granted by learned trial court appears to be just and 

reasonable to lead a honourable and dignified life by the respondent and this 

court found no material illegality or irregularity and in the considered 

estimation of this court the interim order of maintenance passed by the 

learned court below requires no interference from this court. 

22. In view of the foregoing discussion and reasons, the impugned order 

dated 05-03-2022 of the learned trial court is hereby upheld. 

23. Consequently, the appeal stands dismissed. 

24. Let a copy of this judgment along with the case record of C.R. case 

No. 223/2021 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for information and intimation to concerned court for doing 

the needful. 

25.  The judgment is signed, sealed and delivered on this the 07th day of 

June, 2022. 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

            (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


